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Brexit means the process that will result in the United Kingdom 

(UK) leaving the European Union (EU). In the EU referendum 

held on 23 June 2016, the majority with 51.9% voted in favour of 

leaving the EU.
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As Lady Hale emphasised in 2016, following Brexit, it should be 

clear how much weight the UK judges should give to Court of 

Justice of the European Union (CJEU) jurisprudence, not only as 

it existed at the date of Brexit, but also thereafter. If not, there 

would be legal uncertainty in the UK law.
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Aims

To examine the possible political and legal impact of Brexit 

on the UK judicial function in terms of retained EU law and its 

interpretations.

To examine whether the UK is able to regain full sovereignty

Methodology

1 The Current Relationship between EU 

and UK law

The principle of supremacy Direct Effect

The principle of supremacy 

determines which rule applies 

when there is a conflict between 

the law of a Member State and 

any provision of EU law, and the 

Courts in Van Gend en Loos
and Costa v ENEL clearly said 

that the latter must prevail.

Direct effect means individual 

citizens can bring actions in 

domestic courts on the basis of 

EU provisions, which become 

the immediate source of law for 

domestic courts, without a 

further act implementing 

relevant EU law, arguing that a 

domestic law should not be 

applied as it is in conflict with 

EU law.

2 Likely changes in the relationship the 

UK judiciary will have with EU law and 

retained EU law 

Sovereignty and Brexit

• According to Lord Dicey, the Westminster Parliament as a 

sovereign law-maker, enjoys legally unlimited law-making 

power.

• However, the principle of the supremacy of EU law requires 

UK courts to disapply UK legislation contravening directly 

effect provisions of EU law.

• After Brexit, EU law will no longer be supreme or directly 

effective in the UK, under the European Union (Withdrawal) 

Act 2018, which will repeal the European Communities Act 

1972. This leads to the end to the overriding role of EU law in 

the UK’s legal system.

Desire to ‘take back control’

• The Prime Minister Theresa May has promised that Brexit will 

restore the UK’s position as a ‘sovereign country’.

• However, it is questionable whether the EU ever really posed 

a substantial problem for parliamentary sovereignty, and it is 

also questionable whether the UK will regain the traditional 

parliamentary sovereignty from Brexit.
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3 Conclusions

• The UK Court will continue to use interpretations of EU-derived 

law when the CJEU provided a new interpretation of ‘Retained 

EU law’. Moreover, in certain areas covered by the proposed 

Withdrawal Agreement, the UK Court will continue to operate 

under EU law particularly in terms of free movement for Union 

citizens and their family members.

• Even in areas that were outside the scope of EU law, the UK 

courts may look to decisions of the CJEU as a ‘guidance’.

• There are other challenges to the traditional understandings of 

the sovereignty under the UK constitution, such as the Human 

Rights Act 1998, the Devolution Acts or judicial dicta in case 

law. For example, in R (Jackson) v Attorney General, Lord Hope 

said that the courts have a role to play in defining the limits of 

Parliament’s legislative supremacy.

• Therefore, while the UK judiciary will no longer be subject 

to the CJEU, there will be circumstances in which the 

interpretation of the UK Courts would be impacted by the 

CJEU, not because of the membership of the EU, but 

because of the future relationship with them.

References

1. Richard Mullender, ‘Transmuting the Politico-Legal Lump: Brexit and Britain’s Constitutional Order’ (2018) 39 Cardozo Law 

Review 1019, 1020.

2. Lady Hale, ‘The United Kingdom Constitution on the move’ (The Canadian Institute for Advanced Legal Studies’ Cambridge 

Lectures 2017) <https://www.supremecourt.uk/docs/speech-170707.pdf> accessed 17 July 2018, p. 11.

3. Case 26/62 Van Gend en Loos ECLI:EU:C:1963:1.

4. Case 6/64 Costa v ENEL ECLI:EU:C:1964:66.

5. Michal Bobek, ‘The effects of EU law in the national legal systems’ in Catherine Barnard and Steve Peers (eds), European 
Union Law (2nd edn, Oxford University Press 2017), 146.

6. ‘Theresa May’s Conservative Conference Speech: Key Quotes’ (BBC website, 2 October 2016) <www. bbc.co.uk/news/uk-

politics-37535527> accessed 3 August 2018.

7. Alison L. Young, ‘The Constitutional Implications of Brexit’, (2017) 23(4) European Public Law 757, 760-763.

8. R (Jackson) v Attorney General [2005] UKHL 56, at [107].

Joohyun Park*

150510226, LLB Honours, School of Law, j.park@newcastle.ac.uk, Supervised by Dr Sylvia de Mars

https://cfrd8-

files.cfr.org/sites/default/files/styl

es/article_header_l_16x9_600px

/public/image/2017/03/Brexit-

Header-1280x720.jpg

mailto:j.park@newcastle.ac.uk

